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CHAPTER 5 - DOC LEASED SPACE

5.0 Purpose and Scope

This Chapter covers the authorities, roles and responsibilities,
policies, procedures, adm nistration and managenent of the
Depart ment of Commrerce (DOC) | easing program

5.1 Authorities, Conditions and Linmtations

5.1.1 GSA Leasing Authority

The Federal Property and Administrative Services Act of 1949
(40 U.S.C. 490(h)(1)), as anmended, authorizes the

Adm ni strator of General Services to acquire |easehold
interests in real property for use by Federal agencies. The
authority is limted to | eases for buildings and inprovenents
that bind the Governnent for periods not exceeding 20 years.
(48 CFR 570.103(a))

The Adm ni strator of General Services may del egate and may
aut hori ze successive redel egations of the real property
authority vested in the Adm nistrator to any Federal Agency
(41 CFR 102-72.10).

See 41 CFR 102-72.30 for types of delegations related to real
estate | easing.

5.1.2 GSA Del egation of Leasing Authority

(a) Effective COctober 14, 1996, the Adm nistrator of GCeneral
Services issued a standi ng del egation of authority (under
a program known as “Can’t Beat GSA Leasing”) to the heads
of all Federal agencies to acconplish all functions
relating to | easing of general purpose space for terns
of up to 20 years regardl ess of geographic |ocation.
(41 CFR 102-72.30(b) and GSA Bull etin FPMR D-239)

(1) This delegation includes certain conditions and
limtations that Federal agencies nust neet when
conducting the procurenent thenselves, such as
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(b)
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training in | ease contracting and reporting data to
GSA. See 5.1.3(b) of this Mnual.

(2) This del egation does not alter the existing
categorical and special space delegations in 41 CFR
102-73.

The del egation of GSA's |leasing authority is acconpani ed
by the authority to provide for the operation,

mai nt enance, and custody of buil dings and | and under
direct |l ease. See Facility Mgt. Delegations in 41 CFR
102-72.40 and 50.

5.1.3 DOC Leasing Authority

The authority to conduct direct |easing activities has been
del egated to the Secretary of the Departnent of Comrerce
(Secretary).

(a)

Redel egati on of DOC Leasing Authority: The Secretary has
redel egated all l|easing authorities to the Chief

Financial Oficer/Assistant Secretary for Adm nistration
(CFO ASA). The CFQ ASA has redel egated | easing authority
within DOC to the foll ow ng individuals:

O Admnistrator, NOAA (for use by the Admnistrative
Support Centers (ASCs))

O Director, Bureau of the Census (for the Decennial
Census progran)

O Drector, Ofice of Admnistrative Services (QAS).
The Director, OAS, nmay redel egate authority to
execute | ease contracts by warranting qualified
personnel as Real Property Contracting Oficers
( RPCOs) .

The Director, OAS, nmay al so redel egate authority to
manage and adm ni ster | eases by warranting qualified
personnel as Adm nistrative Contracting Oficers (ACOs).
Bot h of these types of warrants are granted only to
qual i fied personnel as defined in DOC s “Real Property
Warrant Program Handbook,” which is incorporated herein
by this reference.
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(b) Conditions and Limtations of Leasing Authority: The
conditions and limtations of the DOC s del egated | easing
authority include, but are not limted to, the foll ow ng:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

Survey of Governnent-Controlled Space - Leases of
privately owned | and and buil di ng space nay be

consi dered when needs cannot be satisfactorily net in
Governnment -control | ed space, and certain conditions
apply (See Section 5.5, Procedures).

United States Postal Service (USPS) Space - After
considering the availability of GSA-controll ed space,
avai |l abl e space in buildings under the control of the
USPS nust be considered. (41 CFR 102-73. 20)

Rel ocation of Governnment Enployees - The relocation
of Government enpl oyees from Governnent-controll ed
space may take place only after prior witten
approval is received fromthe appropriate GSA ARA/ PBS
stating that suitable Governnent-controlled space is
not avail abl e.

GSA Community Housing Plans - Lease procurenent
actions nust be conpatible with the GSA community
housi ng plans for new Federal construction. GSA wll
advise DOC of any limting factors (for exanple,
length of lease term) in order to be consistent with
any community housi ng pl ans.

Aut hori zed Oficials - The authority to | ease space
can be exercised only by those enpl oyees who have
been warranted as Real Property Contracting Oficers.

Restrictions - No restrictions apply on size, cost,
or type of space required, except as otherw se
identified in this chapter. This del egation does not
aut horize DOC to conduct |easing activities for other
agenci es.

Lease Terns - Lease ternms may be up to 5 years with
t he exception of |eases for uninproved, vacant

| and. Leases for uninproved, vacant |and may not
exceed one fiscal year. See 41 CFR 102-73.85 for
addi tional information.
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(8)

(9)

(10)

(11)

(12)

CHAPTER 5 - DOC LEASED SPACE

Prospectus Level Leases - If the annual rental for
the | ease contract, excluding services and
utilities, exceeds the annually adjusted threshold
established in accordance with 40 U S.C. 601-619, a
prospectus nust be approved by the Congressional
Comm ttees pursuant to the Public Buildings Act of
1959, 40 U.S.C. 3301-3315, prior to initiating

| easing activities. 1In this circunstance GSA w | |
prepare the prospectus in consultation with DOC
See Section 5.3 of this Mnual.

Acqui sition and Utilization of Space - Leased space
nmust be acquired and utilized in accordance with
all applicable |laws and regul ati ons, and executive
orders, including, but not limted to, the
Competition in Contracting Act (Cl CA), Federal
Property Managenent Regul ations (FPVR), Feder al
Acqui sition Regul ations (FAR), Federal Managenent
Regul ations (FMR), Executive Order 12072, Executive
Order 13006, Davis Bacon Act, and the Ceneral
Services Adm nistration Acquisition Regul ations

( GSAR)

Basis for Anard - DOC nust acquire | eases on the
nost favorable basis to the Governnment, with due
consi deration to mai ntenance and operati onal

ef ficiency, and at charges consistent with
prevailing market rates for conparable facilities
in the conmunity. (41 CFR 102-73. 30)

Lease Execution and Admi nistration - DOC RPCOs wi | |
be responsible for executing the | ease, paying the
rent and adm nistering the | eases on the
Governnent’s behalf to the extent provided in the
certificate of appointment as a contracting officer.
(48 CFR 570.103(b))

Notice to GSA of Expiring Leases - GSA nust be
notified 2 (two) years before a | ease expires. GSA
wll review the Governnment-controll ed space
inventory and community plans and determ ne once
again if suitable space is or wll be available. If
no suitable space is available, GSA will notify DOC
as described above, and DOC nay again decide to use
GSA or | ease space under del egated authority.
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(13) Performance Reports - Periodic | ease performance
reports nust be provided to GSA.

(14) Vacant Land - In those cases where agency speci al
pur pose space del egations include the authority to
acquire uni nproved | and, the | and nay be | eased only
on a fiscal year basis (41 CFR 102-73).

(15) Existing Del egations - This del egati on does not
change any existing del egations to DOC

5.2 Roles and Responsibilities

CGeneral and specific roles and responsibilities concerning the
| easing of real property are described bel ow and in various
sections of this Chapter. GCeneral roles and responsibilities
for DOC real property acquisition and managenent are al so

i ncluded in Chapter 2 of this Mnual.

5.2.1 Real Property Contracting Oficer (RPCO

(a) General Roles and Responsibilities:

(1) All DOC direct |ease contracts nust be executed by
warranted Real Property Contracting Oficers
(RPCGs). Al actions taken by the RPCO nust be
conducted within the scope of their appointnent and
the authorities, responsibilities, and limtations
included in the DOC “Real Property Warrant Program
Handbook™” .

(2) The RPCO is responsible for taking DOC Operating
Units’ (QOUs) requests for space to the appropriate
mar ket, al so known as the delineated area, and
negoti ati ng the best possible deal for the
Gover nnent through conpetitive procedures.

(3) By virtue of their warrant, RPCOs have the authority
to oversee | ease performance by the Lessor, to nake
bi ndi ng changes or nodifications to the | ease, and
to take neasures to protect the Government’s
i nterests.
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The RPCO nust negoti ate and execute the | ease based
upon and in conpliance with all applicable |aws,
regul ations and policies as well as incorporating
sound personal judgnent and know edge gai ned from
past experience.

The RPCO s standard of conduct nust pronote and
protect the public trust and nust avoid even the
appearance of conflict of interest or other

i npropriety.

The RPCO must conduct all actions in a fair and
reasonabl e manner and in the best interests of the
Gover nnent .

The RPCO nust ensure that the |ease file contains
all justifications and background information for
all major decisions and all docunentation required
by the GSAR

Anti-Deficiency Act, 31 U S. C 1301 and 1341: The
RPCO nmust have written certification fromthe QU
programofficials requiring the |leased facilities
stating that sufficient funding is lawmfully avail -
able, or will be made avail abl e subject to
appropriations, to cover the rental and rel ated
costs stated in a |l ease prior to execution on behal f
of the Governnent.

5.3 Prospectus Level Leasing Actions

The Public Buildings Act of 1959, as anended, 40 U.S.C. 601-619,
establ i shes a prospectus threshold, applicable to Federal
agenci es operating under, or subject to, the authorities of the
Adm ni strator of General Services, for the construction,

al teration,

pur chase, and acquisition of any building to be used

as a public building, and establishes a prospectus threshold to
| ease any space for use for public purposes. (41 CFR 102-73.95)

a. Dyrect Congressional Oversight - The prospectus approval
process plays an inportant role in the budget
preparation and pl anning process and these projects
requi re Congressional approval. The Adm nistrator of
CGeneral Services is responsible for submtting
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prospectuses to Congress for consideration by the Senate
and the House of Representatives.

b. Prospectus: Is the statenent of the proposed project.
It includes a description, |location, estinmated maxi mm
cost and conprehensive plan for providing space for
Gover nment operations and enpl oyees in the locality of
t he proposed project. A statenent nust be provided by
the Adm nistrator that suitable space owned by the
Governnment is not available and that suitable rental
space is not available at a price conmensurate with that
to be afforded through the proposed action. The
Adm ni strator nust al so provide a statenent of rents and
ot her costs currently being paid by the Governnent for
Federal agencies to be housed in the proposed project.

c. Prospectus Level: The Adm nistrator can adjust the
prospectus level annually to reflect a percentage
i ncrease or decrease in construction costs during the
precedi ng cal endar year. The prospectus |evel may be
verified by contacting the Ofice of Portfolio
Managenment, Public Buil ding Service, GSA, Washi ngton,
DC

d. Chief Financial Oficel/ Assistant Secretary for
Adm ni stration (CFQ ASA) Approval: As stated in Chapter
2, Section 2.3.1(b), the CFQ ASA nust approve al
proposal s for |eases, or requests for assignnment of
space from GSA, which have an average annual net rent
over the firmtermof the | ease at or above the current
prospectus level. As prospectus |evel actions exceed
the stated threshold for CFO ASA approval, OU Heads nust
request and receive CFQ ASA approval prior to the fornal
subm ssion of the request for space to GSA

e. Prospectus Contact Information - DOC nust provide the
following information to the appropriate GSA staff: nanme
and tel ephone nunber of the DOC individual to coordinate
with GSA in preparing the prospectus; project
description; schedule; cost estimate; input for present
val ue anal ysis; and a housi ng pl an.

5.4 DOC Policies
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5.4.1 General

DOC RPCOs must conmply with applicable GSA policies and
procedures on the | easing and nmanagenent of real property
included in 41 CFR 102-71 through 102-82, and 48 CFR Chapter
5, which are incorporated herein by this reference.
Exceptions to the requirenents of the GSAR nmay be approved on
a case-by-case basis as described in this Chapter.

Real property may be acquired by | ease when the foll ow ng
conditions are net:

(a) The real property is required or is essential for the
conduct of an existing, new or expanded program of the
DCC.

(b) DOC nmade every reasonable effort to utilize Governnent-
controll ed space that neets or can be economcally
altered to nmeet DOC s requirenents.

(c) There is no Governnent-controlled real property avail able
that can neet the space requirenents.

(d) Leased facilities are not to be considered a pernanent
solution to space needs. Continuing efforts to |ocate
sui tabl e Gover nnent - owned space that can accommbdat e
prograns occupyi ng | eased space are necessary to ensure
maxi mum use of Governnment-owned facilities. Real
Property Operations Ofice’' s (RPOCs) nust periodically
review the inventory of avail able DOC and ot her
Gover nnent - owned space for the purpose of relocating
prograns from| eased space.

(e) Funds are available for the paynent of acquisition costs,
rental costs and other charges prior to the execution of
t he | ease.

(f) To the maxi mum extent possible, the | ease is awarded only
after discussions and negotiations are conducted with al
offerors nmeeting the m ninumrequirenents within the
del i neat ed ar ea.

5.4.2 Prohibited Actions of Enployees and Operating Unit
Oficials
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Unl ess authorized in witing by the RPCO officials or

enpl oyees of DOC nust at no tinme, either directly or
indirectly, contact |essors, offerors, or potential offerors
for the purpose of making oral or witten representations,
commtnments, or agreenents with respect to terns, occupancy
of particul ar space, tenant inprovenents, alterations and
repairs, or paynment for overtinme services. This prohibition
i ncludes the period before or after a request for space is
submitted to the RPCO and after a | ease is executed.

5.4.3 Conpetition

Contracts for |easehold interests in real property nust be
awar ded t hrough the use of conpetitive procedures as required
by the Conpetition in Contracting Act (Cl CA), unless the use
of other than full and open conpetition is permtted. 41

U S.C. 253(c).

5.4.4 Approval Process for Gher than Full and Open
Conpetition

The acquisition of space through other than full and open
conpetition nust be held to a mninum The justification,
authorities, and signed approval s authorizing the use of
other than full and open conpetition nust be included in the
| ease file. The official requesting the acquisition of a

| ease without conpetition nmust provide a witten justifica-
tion, including the identification of the statutory authority
for conducting other than full and open conpetition, to the
RPCO or other authority in accordance with the approva
process descri bed bel ow

(a) Less than $100,000 - For |leases with a total consideration
for the firmtermof the | ease up to but not exceedi ng
$100, 000, the RPCO must approve.

(b) $100,000 - $1,000,000 - For leases with a total
consideration for the firmtermof the | ease of $100, 000
or above, but not exceeding $1, 000,000, the RPCO the head
of the Facilities and Logistics Division (or equivalent at
Census) and the Senior Contracting Unit Conpetition
Advocat e nmust approve.
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(c) $1,000,000 - $10,000,000 - For |leases with a total
consideration for the firmtermof the |ease of $1, 000, 000
or above, but not exceeding $10, 000, 000, the RPCO, the
head of the Facilities and Logistics Division (or
equi val ent at Census), the Senior Contracting Unit
Conpetition Advocate at the ASC, and the Director, NOAA-CA
(or the Senior Conpetition Advocate at Census) nust
approve.

(d) Above $10, 000,000 - For leases with a total consideration
of $10, 000, 000 or above, the officials in (a) through (c)
above; the DOC Senior Procurenent Executive; and the
Director, Ofice of Acquisition Managenent, nust approve.
NOTE: Use the total cost estimate of the firmtermof the
| ease, plus the cost of any renewal options, in
determ ning the necessary approvals.

i nprovenents on | eased real property unless authorized by
statute or approved in witing by the QU Head, or designee,

par agraph. Proposals to construct inprovenents on | eased real
property nust be reviewed by the DOC O fice of General Counsel
for sufficiency of Governnment interest in the real property to
protect the Governnent investnent in the cost of inprovenents

prior to awarding a contract for construction. For additional
i nformation, see 48 CFR 570.105-2, “Two-phase design-build

5.4.5 Construction on Leased Property
QUs nust avoi d construction of permanent or val uable
and the O fice of General Counsel as indicated in this
sel ecti on procedure”.

5.4.

6 Conpliance with the Uniform Federal Accessibility

St andards (UFAS), 41 CFR 101-19.6 "Accommodati ons for
t he Physically Handi capped"

(a) 41 CFR 101-19.6 provides the standards for design,
construction, |ease, and alteration of buildings for
accessibility by physically handi capped persons. Except
as provided in 41 CFR 101-19. 604, every buil ding nust be
desi gned, constructed, or altered to neet the m ni mum
requi renents of the “Uniform Federal Accessibility
St andards” (UFAS). In addition to conpliance with 41 CFR
101-19.6, it is also strongly recommended that RPOOs nmake
every effort to neet the nore stringent "M ni num
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Gui del i nes and Requirenents for Accessible Design”
applicable to leased facilities issued by the
Architectural and Transportation Barriers Conpliance Board
(ATBCB). The ATBCB gui delines are published in 36 CFR
1190. 34.

(b) Exceptions: The follow ng DOC exceptions are in addition
to those cited in 41 CFR 101-19. 604:

(1) If the space is necessary for officials servicing
nat ural or human-made di sasters on an energency basis;

(2) If the space is used on an intermttent basis;

(3) Mechanical roons and ot her spaces which normally
are not frequented by the public or enployees with
disabilities (41 CFR 101-19.6, Appendix A,
4.1.6.(g)). Included are storage space, balloon
inflation buildings, piers, equipnent sites on
towers, bridge abutnents, rooftops and nechani cal,
el ectrical, electronic, and radi o equi pnent roons
and simlar sites. For facilities which have
m xed- use space, such as an office/ warehouse, the
of fice portions, including toilet roonms and doors,
if any, nust nmeet the requirenents in 41 CFR 101-
19. 6.

(c) Waivers or Modifications: The applicability of the
Uni formed Federal Accessibility Standards (UFAS) in
41 CFR 101.6 may be nodified or waived on a case-by-
case basis. The Adm nistrator of General Services
has del egated GSA's authority to nodify or waive
accessibility standards to the Secretary. The
Secretary's authority for the managenent of rea
property has been delegated to the CFO ASA. If fully
accessi bl e space is not feasible, a waiver of the
applicabl e accessibility standard nust be approved by
the CFOQ ASA. The tenant OU Head nust submt a fully
docunent ed and supported request for a waiver and
recei ve approval of the waiver fromthe CFQ ASA prior
to | ease execution. Wiivers should only be requested
as a "last resort."
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(d) Record keeping: Lease files nust be docunented in
accordance wth 41 CFR 101-19. 606.

(e) Reporting: Annually, DOC must submt to the Adm nistrator
of General Services reports covering all projects subject
to 41 CFR 101-19.6 for which | ease contracts have been
awarded. Al so, the Adm nistrator requests an annual report
of all waivers of accessibility standards approved by DOC
(41 CFR 101-19. 607)

(f) Section 504 of the Rehabilitation Act: The DOC
i npl enentation regul ati ons on conpliance with Section 504
of the Rehabilitation Act of 1973 are 15 CFR 8b and 8c.
Questions on conpliance and conpl aints invol ving Section
504 are to be directed to the DOC Ofice of Cvil R ghts.
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5.4.7 Deviations from41l CFR 102-2.60-2.110

As a condition of GSA's del egated authority to conduct direct

| easing actions, DOCis required to follow the | easing

acqui sition guidelines included in the CFR  Upon approval as
provi ded herein, individual and class deviations fromthe CFR
may be approved on a case-by-case basis when uni que

ci rcunst ances arise. DOC Bureaus nust consult informally with
appropriate GSA program personnel and formally request a
deviation, if consultations indicate that a deviation is

perm ssible. (See 41 CFR 102-2.80 for nore information).

Devi ations fromthe CFR may not be used to circunvent a
statutory requirenment. For further information on deviations
see 41 CFR 102-2.70 and 75.

5.4.8 Enerqy Efficiency

In | easing buildings, appropriate preference nmust be given to
bui | di ngs that use solar heating and cooling equi prment,
consistent wwth the Energy Policy and Conservation Act
(EPACT) (42 U S.C. 6201 et seq.). Also, Executive O der
12902 requires that appropriate consideration be given to
building efficiencies in the | easing process. Preference may
be given in rating the | ease offers based on energy

per f ormance standards applicable to Federal buil dings found
in 10 CFR 435 and which are life cycle cost-effective over
the termof the |ease.

5.4.9 Efficient Space Uilization

Before submtting a request for additional space, an OU nust
establish that existing space is effectively utilized and
addi ti onal space cannot be nade avail able by internal noves
and configurations.

5.4.10 Flood Pl ain Avoi dance

I n accordance with Executive Orders 11988 - “Fl oodpl ain
Managenent”, and 11990 - “Protection of Wtlands”, avoid

| easi ng space in buildings |ocated within 100-year flood
pl ains unless there is no practical alternative outside of
the flood plain. Efforts to | ocate any practical
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al ternatives should be docunented in the | ease file. Further
guidance in this regard is provided in Departnent
Adm ni strative Order (DAO 216-11.

5.4.11 G fts of Space or Free Space

When space is offered to DOC under DAO 203-9, the space nust
meet all of the statutory, regulatory and DOC requirenents
for space except the requirenents for conpetition. Also,
prior to acceptance of the space offered to DOC under DAO
203-9, the CFQO ASA nust review and approve the acceptance of
the gift.

5.4.12 Lease Acquisition Protests, D sputes, and Appeal s

(a) Protests of the Governnent’s actions concerning |easing
activity may occur before or after award of the |ease.
The timng of receipt of a protest dictates the action
required. The DOC point of contact for protests is the
DOC Assi stant Ceneral Counsel (AGC) for Finance and
Litigation.

(b) Types of Protests - Protests nay be filed with any of the
fol | ow ng:

(1) RPCO

(2) DOC s Protest Decision Authority (Procurenent
Executi ve)

(3) General Accounting Ofice (GAO

(4) General Services Adm nistration Board of Contract
Appeal s ( GSBCA)

(c) The AGC furnishes all necessary correspondence
concerning protests and appeals to the GAO or GSBCA

5.4.13 Historic Preference and Historic Preservation

(a) Historic Preference: In accordance with Section 110(a)
of the National H storic Preservation Act of 1966, as
anended, (16 U . S.C. 470h-2(a)), DOC nmust utilize
hi storic properties whenever practical. This neans that
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the RPCO may add special weight to a selection factor
for historic structures in the | ease award source
selection plan. (41 CFR 102-73.45 and 73.50 and 102-
79. 90)

(b) H storic Preservation: Any |easing action involving
construction or alteration of a facility listed, or
eligible for listing, on the National Register of
Hi storic Places nmust be undertaken in conpliance with
Section 110(a) of the National Hi storic Preservation Act
of 1966, as anended, and DOC policies and procedures on
hi storic preservation.

5.4.14 Location of Facilities

In accordance with 41 CFR 102-79.90, when | easing space, DOC
must first consider historic properties within historic
districts (41 CFR 102-73. 45).

5.4.15 Safety, Health, and Environmental Mnagenent

The basic safety and environnental managenent policies for
real property, including agency responsibilities concerning
asbestos, radon, indoor air quality, |ead, hazardous
mat eri al s and wastes, underground storage tanks, and fire
prevention and fire protection engineering, are identified in
41 CFR 102- 80.

It is DOC policy to provide safe and heal t hful workpl aces for
all DOC enpl oyees, its contractors and the visiting public;
to i npl enent operating procedures and practices that wll
result in safe working conditions and efficient operations;
to protect DOC/ Federal real and personal property and the
environnent; and to ensure the continuity of the progranms and
m ssions of the DOC. Additional DOC policy in this area is
included in the DOC “CQccupational Safety and Heal t h Manual
(DOC-CSHM),” which is incorporated herein by this reference.

5.4.16 Lease-Purchase Analysis

O fice of Managenent and Budget Circular No. A-94,
"CQui delines and Discount Rates for Benefit-Cost Analysis of
Federal Prograns,"” as revised, issued on Cctober 29, 1992,

DEPARTMENT OF COWMMVERCE
REAL PROPERTY MANAGEMENT MANUAL
July 2003 5.17



5.

5

CHAPTER 5 - DOC LEASED SPACE

i ncl udes expanded gui dance for | ease-purchase anal ysis.
Compliance with A-94 is required when the conpleted capital
asset (including buildings, facilities, installations, |and
and/ or equi pnment) or group of related assets under
consideration for | ease has a total fair market val ue
exceeding $1 mllion. |If the capital asset neets the
criteria in the circular, a copy of the |ease-purchase

anal ysis nust be maintained in the RPQO fil es.

5.4.17 Requirenents for Housing and Lodgi ng:

(a) Short-term (One Year or Less): Requirenents for short-
term (generally one year or |ess) housing and | odgi ng may
be met through a | ease, by the RPOO or through the
procurenment process, as appropriate.

(b) Long-term (Exceeding One Year): Requirenents for |ong-
term (generally exceedi ng one year) housing and | odgi ng
are generally net through a | ease acquisition. QOUs nust
make a request for this type of space to the RPOO and
i nclude all necessary information required by the RPCO
i ncluding a cost-benefit anal ysis.

5.4.18 Soci oecononi c Consi der ati ons

Al DOC | easing activities nust be performed in accordance
with the soci oeconom c considerations set forth in 41 CFR
101-18. 106.

5.4.19 Suppl enental RPOO Policies and Procedures

When nore detail ed policies and procedures are deened
necessary for the efficient managenent of RPQOO | easing
prograns, supplenental policies and procedures may be

devel oped. Suppl enental policies and procedures nust be in
concert with DOC policies and procedures contained in this
Manual . Therefore, RPOOs nust submit proposed suppl enental
policies and procedures for leasing to the Director, QAS, for
review and cl earance prior to inplenentation.

Pr ocedur es

5.5.1 GSA Procedures

GSA procedures for the acquisition of space by | ease are
included in 48 CFR 570, "Acquiring Leasehold Interests in
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Real Property", and 48 CFR 552.270-1, “Instructions to

O ferors - Acquisition of Leasehold Interests in Real
Property”. As a condition of GSA s del egated | easing
authority, DOCis required to follow these procedures. In
certain cases, deviation fromthese procedures becones
necessary because of the differences between the GSA and DOC
| easi ng prograns and because of DOC s uni que m ssion
responsibilities. Section 5.4 of this Manual describes the
process for the approval of waivers fromcertain non-
statutory requirenents. The deviation approval process
shoul d only be used as a |ast resort and when, in the

prof essi onal judgenent of the RPCO no other conpliance route
is practical in order to neet DOC program ni ssion
requirenents.

5.5.2 DOC Procedures

The majority of DOC s direct |leasing activities are conducted
by the RPCOs of NOAA' s Adm nistrative Support Centers (ASCs)
and the Bureau of the Census, Adm nistrative and Custoner
Services Division. NOAA has devel oped the Desk CGuide for Real
Property Acquisition (NOAA Desk Guide) and the Bureau of the
Census has devel oped the O fice Leasi ng Handbook (Census
Handbook). Both of these publications include procedures for
the acquisition of space by | ease.

The foll owi ng procedures are intended to anplify, reiterate or
provi de DOC procedures which generally parallel the procedures
used by GSA and in the CFR Sone of the procedures, however,
have been nodified to neet DOC | easi ng requirenments. \Were
there is a conflict between the policies or procedures of the
ASC s Desk Cuide, the Census Handbook, or other QU policies and
procedures, the policies and procedures included in this Manual
must take precedence.

(a) Procedures in the CFR Certain procedures found in 41 CFR
102-71 - 102-82 and 48 CFR 552 and 570 apply to the
acquisition of real property by |lease. Deviations fromthe
provi sions of the CFR may be approved as indicated in
Section 5.4 of Manual.

(b) Real Property Contracting Oficers (RPCOs): RPCOs, acting
within the scope of their warrants, are the exclusive DOC
agents to enter into | eases on behalf of DOC in conpliance
with the DOC "Real Property Warrant Prograni guidelines and
ot her DOC policies and procedures. Additionally, the RPCO
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must perform or have performed, all admnistrative actions
necessary for effective contracting.

Determ nation of Requirenents: The requirenents for space
or facilities to nmeet authorized program needs are deter-

m ned by the QU Head. Such requirenents are subject to the
QU s space reduction plan, the availability of funding for
rent and rel ated expenses, and DOC and ot her Governnent al
regul ations, policies and orders. The nmethod of neeting
the QU facilities requirenments is the responsibility of the
RPCO, in cooperation with OU program officials.

Conmpetition: Provisions of the Conpetition in Contracting
Act (CICA) require full and open conpetition in Governnent
contracting, including the acquisition of space, through
the use of conpetitive procedures. It is the duty of the
RPCO to be an advocate for conpetition in all |easing
actions to neet the intent of this statute.

Leasi ng Uni nproved Land: The requirenents for conpetition
apply to all | ease acquisitions of real property except

uni nproved | and. However, if nore than one parcel of

uni nproved | and suitable to neet requirenents is avail abl e,
or in cases of |lease/build acquisitions, conpetitive
procedures are recommended. In such cases, the requirenent
for land should be advertised to assure that all potential
properties are surveyed at the beginning of the |ease

acqui sition process before funds are expended in connection
with any particul ar property.

Location of Facilities and the Deli neated Area:

(1) Delineated Area: QU program nanagers are responsible
for determning the delineated area, or geographic
| ocation, where facilities are required. The choice of
the delineated area nust be based on the QU s program
m ssion with consideration for all applicable | aws and
regul ati ons. The QU program manager nust provide
witten justification for the delineated area, if
requested by the RPCO

(2) Review of Delineated Area for Conpetition: For
acqui sition of general purpose office space, the RPCO
must conduct a market survey of the delineated area to
ensure that conpetition is available. |f conpetition
is not available, then, at the request of the RPCO the
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QU program manager nust expand the delineated area to
i ncl ude conpetition or the QU nust submt additional
justification. At the discretion of the RPCO the QU
program rmanager nmay be required to execute a DOC Form
CD- 492, “Justification for Gher than Full and Open
Conpetition”, or equivalent, which identifies the
statutory authority and FAR Provi sions used as
justification for use of other than full and open
conpetition.

(3) Decision Factors: Decision-nmaking factors related to
program m ssion that may be addressed in the QU program
manager’s justification of the delineated area include:

a. Ceographic service area;

b. Travel time required to reach outlying field
of fices or inspection sites;

c. Reduced travel tinme for enpl oyees or business
representatives;

d. Reduced transportation costs;

e. Program needs that require close proximty to the
| ocation of courts, offices, |aboratories,
educational institutions, or other agencies;

f. Personnel hiring and retention as it relates to
acconpl i shing program m ssi on;

g. Proximty to other anenities such as eating
facilities and public transportation;

h. Environnental inpact;
i. Programclient accessibility; and

j. Desirability of single unit offices over split
| ocati ons near one anot her.

(g) Protests of the Delineated Area: In the event a delineated
area is protested, the RPCOw Il notify the QU program
of ficial who signed the request for space. The QU
official, in coordination with OU counsel, nust conpose a
statenent of fact and | egal position that is responsive to
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the protest and submt it to the RPCO  The signed
statenment of fact and | egal position nust be submtted to
the RPCOw thin five working days of notice to the QU. It
should, at a mninum identify the delineated area, state
why the chosen delineated area satisfies the QU s m ni mum
requi renents to the exclusion of other geographic areas,
and contain a | egal analysis supporting the choice of the
delineated area. 1In addition to the above, the RPCO nust
follow the CFR and DOC policies and procedures on bid

pr ot ests.

Operating Unit Requests for Space: After making a

determi nation that space is needed for an authorized DOC
program the OU Head, or the QU official wth del egated
authority, must submt a witten request for space,

i ncluding detailed requirenents and the delineated
geographic area, to the appropriate RPOO. Each request for
space nust be signed by the appropriate OU program
official, and nust either be prepared on Standard Form

81/ 81A or an ASC Space Requirenents Questionnaire.
Additionally, the QU official must certify that sufficient
funding is lawfully available to cover the rent and ot her
acqui sition costs, and nust supply additional information
concerning the program and/ or space requirenents as my be
requested by the RPCO

Initial Action by the Real Property Contracting Oficer
(RPCO : Upon receipt of a request for space and a
statenent of requirenments, the RPCO nust reviewthe

subm ssion for conpliance with applicable DOC and ot her
Governnmental provisions, authorities and policies. The
RPCO nmust then check the availability of suitable DOC, GSA
and ot her Governnent-control |l ed space.

| f DOC, GSA or other Governnent-controlled space is avail -
able that will neet the QU s programrequirenents and is
within the delineated area, the RPCOw Il notify the
appropriate QU programofficials of this availability.

If the QU programofficials refuse Governnent-controlled
space, which, in the judgenent of the RPCO neets the
program s space requirenments and is within the delineated
area of consideration, the OU program officials nust
provide the RPCOw th witten justification for rejection
of the space.
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After conducting and docunenting the survey of Governnent -
control | ed space, the RPCO may begin the | easing process
in conpliance with applicable policies and procedures
contained in the CFR and this Mnual .

(j) Advertising: Requirenents for blocks of space of 10,000
square feet or nore must be publicized in | ocal newspapers
and/ or periodicals, and/or the Commerce Business Daily
(CBD) through the GSA El ectronic Posting System (EPS),
unl ess exenpt under the 48 CFR 505.202. Advertising for
requi renents of space |ess than 10,000 square feet is
optional, at the discretion of the RPCO  The acquisition
of a | easehold interest in a building to be constructed or
a preselected site nust be advertised in the CBD through
EPS.

(k) Market Survey and On-site Inspection: Cenerally, a market
survey and on-site inspection of available properties
shoul d be conducted for all space acquisitions and
renewal s. However, if the RPCO determ nes that a survey
with on-site inspections is either unnecessary or
i nappropriate under the circunstances, this requirenent
may be waived and a survey nmay be conducted by tel ephone.
The results of surveys and inspections or the reasons for
wai ving this procedure nmust be maintained in the | ease
file. (48 CFR 570.203-1 and 570. 301)

(I') Solicitation for Ofers: The Solicitation for Ofers
(SFO) describes the space requirenments, fornms the basis
for offers and negotiations, identifies the offer
eval uation factors, and becones part of the |ease. The
SFO nust conformto the applicable requirenents defined in
48 CFR 570.303. Also, the SFO nust include the necessary
provi sions and cl auses as defined in 48 CFR 552.

(m Negotiations and the DOC Code of Enpl oyee Conduct:
Fol l owi ng a conpl ete eval uati on of each offer, discussions
shoul d be held with each offeror regarding their proposal.
A witten record of all negotiations nust be prepared and
mai ntained in the lease file. Information or tinme
extensions given to one offeror nust also be provided to
all offerors. RPCOs and enpl oyees operating under their
instructions must conply with the DOC Code of Enpl oyee
Conduct in all negotiations and dealings with the public.
(48 CFR 570. 105 and 570. 203-4 and 570. 307)
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Lease Forns: Either GSA Standard Forns, as anmended, or
RPOO devel oped narrative | ease fornms may be used, provided
that such forms conply with Governnent requirenments and
contain the | anguage and terns stated on the GSA Standard
For ns. (48 CFR 570.7)

Fire Protection, QOccupational Protection, Health and
Envi ronnmental Safety:

(1) Al offers nmust include a “Fire Protection and Life
Saf ety Evaluation” of no nore than two years old from
the offer due date, conpleted by a Certified Fire
Protection Engineer. In the event deficiencies are
identified, the offeror nmust agree to bring the
of fered space into full conpliance with all applicable
criteria at the offeror’s sole cost and expense prior
to the Governnment’s acceptance of the offered space
under the ternms of any prospective | ease agreenent.

(St andard SFO paragraph 1.15)

(2) Bel owgrade space to be occupied by the Governnent,
and all areas in a building referred to as *“hazardous
areas” in the National Fire Protection Association
Standard 101 (Life Safety Code), or any successor
standard thereto, nust be protected by an automatic
sprinkler systemor an equivalent |evel of safety.

(3) If offered space is six stories or nore above grade,
additional fire and life safety requirenents may
apply. Therefore, the offeror nust advise the RPCO in
its offer whether or not the offered space, or any
part thereof, is on or above the sixth floor of the
of fered building. (Standard SFO 7. 3)

(4) Questions about the safety or environnmental accept-
ability of any offered space should be referred to the
appropriate DOC or QU Safety Oficer for further
revi ew

Cccupancy Permts - Oferors nust be advised that a valid
occupancy permt will be required at the tine the space is
i nspected for acceptance. The permt will serve as

evi dence of conformance with | ocal codes and ordi nances.

If the local jurisdiction does not issue occupancy
permts, then the Oferors nust consult with the RPCO to
determne if other docunentation may be needed. |If the
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space offered is below grade or three or nore floors above
grade, the Oferors nmust conplete and sign the GSA
Checkl i st regardl ess of the availability of a valid
occupancy permt.

(q) Radon in Air - If the |eased space planned for
occupancy is on the second floor above grade or | ower,
prior to occupancy the Lessor must test the space in
accordance with 41 CFR 102-80. 20.

(r) Real Estate Agents and Representatives of Lessors: At
the discretion of the RPCO persons who represent
t hensel ves as agents for | andowners, devel opers and
of ferors, such as real estate agents, attorneys,
bankers, relatives, etc., may be required to provide a
| andowner' s agency agreenent or other evidence which
aut horizes the agent or representative to negotiate,
execute bids, or make other representations of the
| andowner, devel oper or offeror in dealings with the
Gover nnent .

(s) Title Evidence: At the discretion of the RPCO in
| ease acquisitions involving high cost rentals or
alterations, the |l essor may be required to submt an
up-to-date certificate of title or other certified
evi dence, which includes information on al
encunbrances to the real property involved, prior to
the award of the | ease. The purpose of this
requirenent is to verify ownership and financi al
responsi bility concerning the real property involved.

(t) Rental Paynents: Leases should include periodic
paynents, usually nonthly, in arrears. GCenerally,
paynents in advance of services rendered are
prohibited by 31 U S.C. 3324. An exception is advance
paynments to state and | ocal governnents. 39 Conp. Cen
285 (1959); 57 Conmp. Gen. 399 (1978).

(u) Gft or Nom nal Rental Lease: Were space is to be
obtained as a gift or at nomnal rental, the policies
and procedures for direct leasing, with the exception
of conpetition, nust be used. |If the space is to be
accept ed under DAO 203-9, the proposed gift nust be
approved by the CFQ ASA

DEPARTVENT OF COMVERCE
REAL PROPERTY MANAGEMENT MANUAL
July 2003 5.25



CHAPTER 5 - DOC LEASED SPACE

5.6 Lease Adm nistration, Managenent, and Files

5.6.1 Lease Adm nistration

(a) It is the responsibility of the RPCO to adm ni ster al
executed | eases to ensure that lessors fully conply
with the provisions of the |ease and furnish al
required services, utilities and mai ntenance. Lease
adm ni stration functions nay be del egated to ot her
enpl oyees, such as adm nistrative contracting officers
(ACO), contracting officer representatives (COR), or
realty specialists.

(b) Adm nistrative functions that may be del egated to
ot her enpl oyees include interpreting and enforcing
| ease provisions; negotiating and docunenting | ease
changes; authorizing rental paynents and rental
deductions; adm nistering operating and real estate
tax escal ation clauses; settling disputes; contracting
for alterations; and taking other actions necessary to
ensure that the | essor properly maintains the | eased
space and DOC receives the full benefits provided
under the | ease.

5.6.2 Designation of a Contracting Oficer Representative

(COR)

At the discretion of the RPCO, CORs may be appointed for
DOC | eases that cannot be effectively adm ni stered and
managed by the RPOO. As a guideline, CORs should be
appointed for all |eased |ocations (including del egated
GSA | eases) housi ng DOC enpl oyees when the annual rental
is nore than a nom nal anmpbunt, the space is 5,000 square
feet or nore, and the space is fully serviced. Upon
request by the RPCO QU program managers nust designhate an
i ndividual to serve as a COR and assist the RPCO in
closely nonitoring the | essor's perfornance.

Cenerally, and at the discretion of the RPCO, if the
Governnment is responsible for the provision of building
services or utilities, then there is no requirenent for a
COR responsi ble to the RPCO for the | ease.

(a) Letter of Designation: The RPCOWw Il issue a letter
of designation and necessary gui dance and instructions
to the COR and will include a copy of the |ease, al
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anendnents, and floor plan(s). The RPCOw Il also
informthe lessor in witing of the COR s designation.

Mai nt ai ni ng Contact: The RPCO and the COR w Il be
responsi bl e for maintaining contact with each ot her
t hrough periodic tel ephone calls, on-site visits and
an annual review of the | ease enforcenent files.

5.6.3 Lease Manhagenent

The RPCO or the designee are responsible for effectively
managi ng the | ease, including, but not limted to, the

fol | ow ng:

(a) Day-to-day nonitoring of the |essor's provision of
buil ding services, utilities and mai ntenance as
required by the ternms of the | ease;

(b) Conducting periodic inspections to ensure that the
| essor fully conmplies with the ternms of the |ease;

(c) Docunenting and notifying the | essor of any instances
of his/her failure to provide any of the buil ding
services, utilities and/or maintenance required by the
| ease;

(d) Investigating tenant conplaints and following up with
the l essor to make sure that they have been pronptly
resol ved

(e) Maintaining a conplete file on all inspections and
communi cations with the | essor; and

(f) Docunenting and referring to the DOC real property

contracting officer for appropriate action any natters
whi ch cannot be resolved. (This function nay be
performed by an occupant of the building or by a
facility managenent specialist/realty specialist.)

5.6.4 Lease Files

Refer to FAR Subpart 4.8, “CGovernnent Contract Files”, for
general requirenments for establishing, maintaining, and
di sposing of contract files.
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(a) Establishment of Lease Files: The head of each RPOO nust
establish a file for each | ease that it executes or
adm ni sters.

(b)

Content of Lease Files: The follow ng are exanpl es of
the records which, if applicable, should be maintained in
| ease files. These records should be kept readily
accessi ble and in proper order:

(1)

(2)

(3)
(4)

(5)

(6)

(7)
(8)
(9)

(10)
(11)
(12)
(13)
(14)

SF-81, "Request for Space," or equivalent, or
statenent of continuing need, conplete with any space
requi renent worksheets and/or special requirenents

Justification for and approval of space requests and
rel ated docunents, if required

Certification of availability of funds

Copy of the prospectus and notification of prospectus
approval, if required

The approval of the CFO ASA if the average annual net
rental is at or above $500, 000

Copy of advertisenent and advertisenment order, if
necessary

Docunent ati on of market survey
Copy of the SFO and any changes to the SFO

Copies of all offers from prospective |essors,
t oget her with supporting docunents

Abstract of offers

Record of negoti ations

Cost and pricing data, if required
Appr ai sal docunents, if required

Docunent ati on of the prospective |essor's financial
responsi bility, when required
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(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)
(24)
(25)

(26)
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Docunentati on in support of inspection and
verification of nmeeting the UFAS or, if not in
conpliance with the UFAS, the approved wai ver of the
UFAS

Form CD- 492, "Justification for O her Than Full and
Open Conpetition,” or equivalent, approved by the
RPCO and hi gher authority, when required

Document ati on of | ease award and notification to
unsuccessful offerors

QU approval of the |lease award, if required by the
RPCO

Certification of inspection of the prem ses

The original signed | ease docunent, all |ease
nodi fi cations, and docunentation supporting al
nodi fi cations

Approved devi ations fromany of the steps or
docunent ati on requirenents of the | ease process
required by the CFR

Approval s and di sapproval s of requests for waivers or
devi ations fromcontract requirenents

Evi dence of disclosure of m stakes

Docunent ati on of any protests

Lease adm ni stration and | ease nanagenent docunents,
including the letter designating the COR and

notification of the | essor, if applicable

Any appropriate docunents concerni ng DOC | ease
paynent s.

(c) Lease File Cl oseout:

(1)

All lease files should be closed at the expiration of
the | ease termunl ess they are renewed, superseded,
succeeded or ot herw se extended.
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(2) Prior to closing out a |lease file, the RPCO nust
ensure that all actions required on the | ease have
been conpl et ed.

(3) The RPOO must coordinate with the appropriate DOC
budget office to ensure that paynents term nate at
the expiration of the |ease.

(d) Disposal of Lease Files: The RPOO must store and di spose
of closed |ease files as prescribed in FAR Section 4. 805.
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